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Bv Facsimile
David O. Carson, Esq.
General Counsel
U.S. Copyright Office, Room LM-407
James Madison Memorial Building
First and Independence Avenue, S.E.
Washington, D.C. 20540

Dear Mr. Carson:

Digital Phonorecord Delivery.
Rate Adjustment Proceeding

Docket No. 96-4 CARP DPRA

Enclosed please find a revised draft of the proposed regulations for

consideration at tomorrow's meeting. We have modified the schedule set forth in

section 255.7 so that the next voluntary negotiation period will take place in 1999

rather than 1998, with the next petition period to commence in 2000. The other dates

in section 255.7 have been adjusted accordingly.

Otherwise, the proposed regulations remain the same.

Very truly your,

Jacqu ine C. Charlesworth

Enclosure
cc: Service List



Pronosed DPD Regulations (Revised)

1. The title of section 255.5 is revised to read "Royalty rate for digital
phonorecord deliveries in general." and the present paragraph of section 255.5 is

designated as paragraph (a).

Section 255.5 is further revised by adding the following new paragraph:

(b) Por every digital phonorecord delivery made on or after January 1,

1998, except for digital phonorecord deliveries where the reproduction or distribution

of a phonorecord is incidental to the transmission which constitutes the digital phono-

record delivery, as specified in 17 U.S.C. g 115(c)(3)(C) and (D), the royalty rate

payable with respect to each work embodied in the phonorecord shall be the royalty
rate prescribed in section 255.3 for the making and distribution of a phonorecord
made and distributed on the date of the digital phonorecord delivery (the "Physical
Rate"). In any future proceeding under 17 U.S.C. g 115(c)(3)(C) or (D), the royalty
rates payable for a compulsory license for digital phonorecord deliveries in general
shall be established de novo, and no precedential effect shall be given to the royalty
rate payable under this paragraph for any period prior to the period as to which the

royalty rates are to be established in such future proceeding.

2. A new section 255.6 is added, which reads as follows:

5 255.6 Royalty rate for incidental digital phonorecord deliveries.

The royalty rate for digital phonorecord deliveries where the reproduction or
distribution of a phonorecord is incidental to the transmission which constitutes a
digital phonorecord delivery, as specified in 17 U.S.C. g 115(c)(3)(C) and (D), is
deferred for consideration until the next digital phonorecord delivery rate adjustment

proceeding pursuant to the schedule set forth in section 255.7; provided, however,
that any owner or user of a copyrighted work with a significant interest in such

royalty rate, as provided in 17 U.S.C. g 803(a)(1), may petition the Librarian of
Congress to establish a rate prior to the commencement of the next digital phono-

record delivery rate adjustment proceeding. In the event such a petition is filed, the

Librarian of Congress shall proceed in accordance with 17 U.S.C. 5 115(c)(3)(D),
and all applicable regulations, as though the petition had been filed in accordance with

17 U.S.C. g 803(a)(1).



3. A new section 255.7 is added, which reads as follows:

255.7 Future proceedings.

The procedures specified in 17 U.S.C. g 115(c)(3)(C) shall be repeated in

1999, 2001, 2003 and 2006 so as to determine the applicable rates and terms for the

making of digital phonorecord deliveries during the periods beginning January 1,

2001, 2003, 2005 and 2008. The procedures specified in 17 U.S.C. g 115(c)(3)(D)
shall be repeated, in the absence of license agreements negotiated under 17 U.S.C.

g 115(c)(3)(B) and (C), upon the filing of a petition in accordance with 17 U.S.C.

g 803(a)(1), in 2000, 2002, 2004 and 2007 so as to determine new rates and terms for

the making of digital phonorecord deliveries during the periods beginning January 1,

2001, 2003, 2005 and 2008. Thereafter, the procedures specified in 17 U.S.C.

f 115(c)(3)(C) and (D) shall be repeated in each fifth calendar year. Notwithstanding

the foregoing, different years for the repeating of such proceedings may be deter-

mined in accordance with 17 U.S.C. $ 115(c)(3)(C) and (D).

4. A new section 255.8 is added, which reads as follows:

255.8 Public performances of sound recordings and musical works.

Nothing in Part 255 annuls or limits the exclusive right to publicly perform a
sound recording or the musical work embodied therein, including by means of a

digital transmission, under 17 U.S.C. $ g 106(4) and 106(6).

Doc¹: DSS:131151. 1



SERVICE LIST
Docket No. 96-4 CARP DPRA

Seth D. Greenstein, Esq.
McDermott, Will & Emery
600 Thirteenth Street, N.W.
Washington, D.C. 20005-3096
Counselfor Coalition ofInternet

Webcasters

Edward P. Murphy, Esq.
National Music Publisher's Association
and the Harry Fox Agency, Inc.

711 Third Avenue
New York, New York 10017

Bruce G. Joseph, Esq.
Wiley, Rein, Fielding
1776 K Street, N.W.
Washington, D.C. 10006
Counselfor the United Rates Telephone
Association

Henry R. Kansan, Esq.
SESAC, Inc.
421 West 54th Street
New York, New York 10019

Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
BMI
320 West 57th Street
New York, New York 10019

Michael J. Remington, Esq.
Jeffrey J. Lopez, Esq.
Drinker Biddle & Reath LLP
901 15th Street, N.W., Suite 900
Washington, D.C. 20005
Counselfor Broadcast Music, Inc.

Cary H. Sherman, Esq.
Steven M. Marks, Esq.
Recording Industry Association
of America
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

George David Weiss, Esq.
The Songwriters Guild of America
1500 Harbor Boulevard
Weehawken, New Jersey 07087

Bruce A. York, Esq.
Anu E,. Chaitovitz, Esq.
American Federation of Television
and Radio Artists

260 Madison Avenue
New York, New York 10017

Arthur Levine, Esq.
Finnegan, Henderson, Farabow,
Garrett & Dunner
1300 I Street, N.W.
Washington, D.C. 20005
Counselfor American Federation of
Television and Radio Artists

DockDS5:132174.1



Steven R. Englund, Esq.
Arnold & Porter
555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
Counsel for RIAA

Bruce D. Sokler, Esq.
Fernando R. Laguarda, Esq.
Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.

701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20004
Counselfor Digital Cable Radio Associates

& America Online, Inc.

Beverly A. Willett, Esq.
ASCAP
414 Clinton Street
Brooklyn, New York 11231

L Fred Koenigsberg, Esq.
White 4 Case LLP
1155 Avenue of the Americas
New York, New York 10036-2787
Counselfor ASCAP

Joan M. McGivern, Esq.
ASCAP
One Lincoln Plaza
New York, New York 10023

Doc¹: DSS: 133174. 1


